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I. Introduction

This is the fourth Secretariat report on compliance with obligations and commitments and implementation of the post-accession co-operation programme with respect to Serbia
.  The Directorate General of Democracy and Political Affairs carried out a Secretariat visit to Serbia, in Belgrade and Bujanovac, from 6-11 November 2008.  The programme of the visit can be found in the Appendix to this document.  Once again, the Secretariat wishes to thank the Serbian authorities for the availability of the relevant officials to meet with the mission and for the support provided by the Ministry of Foreign Affairs to the organisation of the mission.  As usual, the Permanent Representation of Serbia to the Council of Europe (CoE) provided important input and assistance to the work of the Secretariat.  The CoE Office in Belgrade played a very valuable role in the preparation of the mission and of this report. The Secretariat would like to note its special gratitude to the team of the Organisation for Security and Co-operation in Europe (OSCE) Office in Bujanovac for their kind and extremely professional assistance.

The present report does not attempt to chronicle all political developments in Serbia during the reporting period, or to assess progress in every field related to the Council of Europe’s mandate. More substantial information concerning specific fields of co-operation can be found in the relevant recent reports from the Council of Europe, such as the report on Serbia of the European Commission Against Racism and Intolerance (ECRI) of April 2008, the Compliance Report adopted by the Group of States against Corruption (GRECO) in June 2008, the Monitoring Committee’s report on the Honouring of Commitments and Obligations by Serbia submitted to the Parliamentary Assembly (PACE) in September 2008, the report of the Committee for the Prevention of Torture and Inhuman or Degrading Punishment (CPT) published on 14 January 2009 and the report of the Human Rights Commissioner’s visit to be published in early March 2009. The Secretariat has also taken note of the European Commission’s (EC) progress report for 2008 which was issued on 5 November 2008.   Rather than repeat the assessments made by those instances, this report will focus on developments related to specific accession commitments (Part III) and on several broader issues which were the subject of specific attention during the Secretariat visit in November 2008 (Part IV).  

II. Developments during the reporting period

Presidential elections held on 3 February 2008 gave a second mandate to President Boris Tadic. On 17 February, Kosovo
 declared itself independent and was subsequently recognised by a majority of CoE and EU member States.  On 20 February, Serbia’s Foreign Minister, Mr Vuk Jeremic, addressed the CoE’s Committee of Ministers’ Deputies and informed them that his Government had declared the action of Kosovo’s Provisional Institutions of Self-Government to be null and void.  The governing coalition of Vojislav Kostunica’s Democratic Party of Serbia (DSS) and Boris Tadic’s Democratic Party (DS), already strained by strong political differences, did not survive the exacerbating factor of this development.  In early March, new parliamentary elections were called for 11 May, to be held alongside the previously scheduled local elections. The elections were observed by OSCE/ODIHR and PACE observers who found that they were overall in line with both OSCE and CoE standards for democratic elections. The only serious issue to mar the generally positive evaluation made by the international observers was a partially negative and even threatening theme of some of the campaigning which was dominated by the issues of Kosovo and the Stabilisation and Association Agreement (SAA) with the European Union (EU).  

No single party or pre-electoral coalition won an absolute majority of seats in the Parliament.  The negotiations for establishing a governing majority went on until 7 July 2008, when the new government was elected by the Parliament.  The new ruling coalition is made up of the “For a European Serbia” pre-electoral coalition (DS, G17+, Serbian Renewal Movement, League of Social Democrats of Vojvodina and Sandjak Democratic Party) and the pre-electoral coalition around the Socialist Party of Serbia (Party of United Pensioners of Serbia, United Serbia and the Movement of Veterans of Serbia) with the support of several parties representing national minorities.  A functional majority was found around a central agreement on EU integration which could not have been contemplated even a short time ago.  The change of leadership in the Socialist Party of Serbia (SPS) and the strongly pragmatic approach of both Mr Tadic and Mr Dacic have led to the signature of a Declaration of Political Reconciliation in October 2008 between these two parties.   The first two priorities of the new government’s programme are EU membership and defending the territorial integrity and sovereignty of Serbia.

The turnabout in the attitude of the SPS towards Serbia’s further European integration, in particular towards membership in the EU, is mirrored by the developments which have led to the establishment of a new party, the Serbian Progressive Party (SNS) by Tomislav Nikolic.  Mr Nikolic’s support for ratification of the SAA with the EU was a major source of discord between himself and the President of the Radical Party, Mr V. Seselj, currently on trial in the Hague, but actively maintaining leadership of the party.  The Radical Party continues to dispute the legitimacy of the electoral mandates of some 21 MPs from the Radical Party who moved with Mr Nikolic to the new party and formed a new caucus in the Parliament.  The on-going dispute between the SRS and SNS is one of several elements contributing to the inefficiency of the current Parliament.

On 11 June, Serbian authorities arrested Stojan Zupljanin, an International Criminal Tribunal for the former Yugoslavia (ICTY) indictee charged with war crimes and crimes against humanity in Bosnia and Herzegovina where he was a Bosnian Serb police commander.  On 21 July, Radovan Karadzic, former Bosnian Serb political leader indicted for genocide and war crimes, particularly in relation to the massacres at Srebrenica in 1995, was arrested in Belgrade and transferred to the Hague.  

The SAA with the EU was ratified by the Serbian Parliament in September 2008.  It will not be ratified, however, nor will the Interim Trade Agreement be implemented by the EU member States until Serbia achieves full co-operation with ICTY.  The Serbian Government has begun unilaterally implementing the Interim Trade Agreement (from 30 January 2009).  The Government also expects to achieve the liberalisation of the visa regime and to apply for candidate status in the first half of 2009.  The EC’s progress report released on 5 November 2008, recognised significant progress by Serbia in most areas, but called for further progress in several areas of concern to the CoE, such as the reform of the judiciary, the fight against corruption and improving human rights protections for vulnerable groups.  There are still some areas of strained relations between Serbia and the EU, in particular over the 22 EC member States’ recognition of Kosovo, but 2008 ended with agreement on the status, role and deployment of the EU’s Rule of Law mission in Kosovo (EULEX) as reflected in the 24 November report of the United Nations Secretary General.
On 8 October, the United Nations General Assembly supported Serbia’s proposal to request the opinion of the International Court of Justice on the legality of Kosovo’s unilateral declaration of independence.  The recognition of Kosovo’s independence, the next day, by Serbia’s neighbours, “the former Yugoslav Republic of Macedonia” and Montenegro was met with disappointment and a somewhat more severe reaction than perforce by the Serbian authorities.  Unlike other countries recognising Kosovo, from which Serbia temporarily recalled its Ambassadors, the Ambassadors from these two countries were declared personae non gratae and asked to leave.  Both countries are now, however, considering appointing new Ambassadors to Serbia. 

III. Developments Related to Specific Accession Commitments

A table outlining the state of completion of the commitments listed in PACE Opinion 239 can be found in the document SG/Inf (2009) 3 Addendum.  Most of the formal commitments requiring specific laws or ratifications have been fulfilled, with some notable exceptions; there remain several commitments which are related to longer term reform processes which have not yet come to fruition.

Conventions

The European Outline Convention on Transfrontier Co-operation and its protocols have not been signed or ratified.  

The European Social Charter (Revised) has not been ratified.  The law on ratification was adopted by the Government on 25 December 2008 and submitted to Parliament on 26 December.  The Serbian authorities are strongly encouraged to accept the collective complaints procedure.
It can also be noted that the deposit of the instrument of ratification for the Additional Protocol to the Convention for the Protection of Individuals with regards to Automatic Processing of Personal Data, regarding supervisory authorities and transborder data flows took place on 8 December 2008.

The Ministry of Justice has prepared, and the Parliament has begun considering, the ratification in the near future of the following CoE conventions:

· Convention on Cybercrime and its Additional protocol, concerning the criminalisation of acts of a racist and xenophobic nature committed through computer systems;

· Convention on Action Against Trafficking in Human Beings;

· Convention on the Laundering, Search, Seizure and Confiscation of the Proceeds of Crime and the Financing of Terrorism;

· Convention on the Prevention of Terrorism;
· Protocol Amending the European Convention on the Suppression of Terrorism;

· Convention on Transfrontier Television;

· Convention on the Protection of the Archaeological Heritage (Revised).
ICTY
There has been notable progress during the reporting period on co-operation with ICTY.  The arrest and transfer to the Hague of Stojan Zjuplanin and Radovan Karadzic are very important demonstrations of the Serbian government’s political will to fulfil this obligation.  This component of the search for justice for the victims and for the conscience of Europe will only be complete, however, when Ratko Mladic and Goran Hadzic join them in the Hague.  ICTY Prosecutor, Serge Brammertz addressed the United Nations Security Council on 12 December 2008 and confirmed that Serbia’s co-operation with his office has significantly improved.  He specifically recognised improvements in the provision of documents and access to archives and a more pro-active approach to the apprehension of the remaining fugitives.

Kosovo

In relation to Kosovo, it should be pointed out that the current government has made very public and solemn statements renouncing any use of force over the settlement of the status issue.  The request for an advisory opinion from the ICJ demonstrates the government’s intention to use legal and diplomatic means to achieve its ends in this respect.    Serbia’s co-operation with UNMIK has been inconsistent.  While officially insisting on the continued applicability of UNSC Resolution 1244 and of UNMIK’s complete mandate, the holding, for example, of the Serbian local elections in the territory of Kosovo on 11 May 2008 was in direct contravention of UNSC Resolution 1244.  The agreement reached between Serbia, the EU and the UN on the deployment of the EULEX mission throughout Kosovo shows an increased willingness of this government, and notably the Ministry of Kosovo and Metohija, to put the genuine interests of persons living in or displaced from Kosovo above those of purely partisan concerns, which is very welcome.

Institutional reforms

The current Parliament has not so far shown itself to be more effective than the previous Parliament. Much time is being lost on non-scheduled debates, points of order and disputes over the rules, as well as very lengthy discussions on amendments, all of which highlight the need for new Rules of Procedure for the Parliament.  The EC progress report also noted the low level of legislative output in 2008.   The Speaker of the Parliament has announced that a proposal for new Rules of Procedure and for a new law on the Parliament would be put on the Parliament’s agenda in 2009.  In the meantime, the Parliament adopted amendments to the existing rules of procedure on 17 February, with the aim to shorten procedures for ratifications of international instruments and for laws related to European integration.  The CoE (PACE)/EC Joint Programme on support to parliamentary institutions has been working to strengthen the administrative capacity of the parliament for the past three years and is ready to provide further assistance on this particular issue.  
Fundamental electoral problems, related to the distribution of mandates and the party control of mandates, which are based in the Constitution and supported by the current legislation on elections, were highlighted by the Venice Commission in 2007 and still remain to be solved.  The manner of distribution of MP mandates and the provision for the “imperative mandate” of the party rather than the MP, are certainly not alien to the dysfunctioning of the parliament.  Even if political parties have a legitimate role to play within a democracy, many interlocutors complained of a veritable “rule of parties”, which undermines the deliberative and representative functions of the Parliament in favour of something more like an arena for inter-party jousting.
Reform of the judiciary and prosecution have been amongst the main priorities of the new government in its first few months.  The inefficiency of the justice system has led to increasing numbers of cases concerning the length of procedures before the European Court of Human Rights.  The high number of criminal cases dropped due to the statutory limitations, the low rate of conviction and the prevalence of minimum or sub-minimum penalties for criminal cases related to corruption, have only driven higher the public’s perception of an incompetent, or even corrupt, justice system which is not capable of self-regulation or of reforming itself.  The lack of effective government sponsored reform in this area after the transition to democracy has been a source of disappointment for the citizens, government and international community alike.  After many years of stumbling and delayed efforts at wide-ranging, systemic changes, the justice system continues to struggle under a substantial case backlog, a lack of public confidence and growing insecurity amongst legal professionals.  

Several laws aiming to reform this sector were adopted on 22 December 2008:  Law on the Organisation of Courts, Law on Judges, Law on the High Judicial Council, Law on the Public Prosecution, Law on the State Council of Prosecutors, and Law on Court and Public Prosecutors Seats and Districts.  Some of the controversial elements in the reforms stem from the Constitution, notably the role of the Parliament in the appointment of the members of the High Judicial and Prosecutorial Councils.  The re-organisation of the court network, including a decrease in the overall number of judges, and the procedure and time frame for a general re-election of all judges, and introduced by the new laws received strong opposition from the professional associations of judges and prosecutors and from opposition political parties.  Specific details concerning the re-organisation of the structure of the courts and the procedure for the re-election of judges were only included in a final draft version of the law which was made public only a very short time before the debates began in the Parliament, leaving little space for public information or debate.

The Venice Commission adopted Opinion 464/2007 on the draft laws on the high judicial council, on judges and on the organisation of courts in March 2008.  The Venice Commission underlined that, in general, the Constitution of Serbia does not sufficiently support judicial independence in the country.  The Constitution creates a risk of politicisation of the judiciary  by the election of judges and of the High Judicial Council by the Parliament and could create a discontinuity between the existing judiciary and the new one to be elected, once the High Judicial Council is in place.  The draft law on judges was deemed in the Opinion to be generally in line with European standards, but a number of provisions needed to be revised, notably those that weakened judicial independence.  Although the draft reviewed by the Venice Commission did not contain a provision on the controversial procedure for the re-election of judges, it was understood that this would be included in the final version of the draft law.  The CoE Consultative Council of European Judges (CCJE) adopted a declaration on 14 November 2008, considering “that the principle of irrevocability of judges and tenure until a mandatory retirement age or the expiry of a fixed term of office is a fundamental tenet of judicial independence”.  The Associations of Judges and of Prosecutors point to an unrealistic time frame for the transition, risks of political influence on the HJC and on the prosecution as part of executive branch.  These Associations have submitted, on 3 March, an initiative to the Constitutional Court on the laws claiming a discontinuity of the judiciary, the undermining of its independence and the lack of an appeal mechanism. 
The procedure for a new, general, recruitment of judges will require clear, objective and consensual criteria and an impartial mechanism, including for appeal.  Strong legal guarantees would go far to put the affected population more at ease with this process, as would an adequate social plan for judges who prefer early retirement to re-election or who fail to be recruited.  The Ministry of Justice provided the Secretariat with extensive information on the development and implementation of these reforms and has given assurances that both the Ministry and the High Judicial Council will take account of the advice and opinion of the Venice Commission as this process goes forward.
The Constitutional Court continues to lack its full complement of judges, which causes a number of difficulties for this Court to fulfil its expanded mandate under the Constitution.  ECtHR judgements continue to point out the excessive length of proceedings as the main source of complaints.  The Constitutional Court is receiving support from CoE to meet its new mandate as the final domestic remedy for ECHR.

The fight against corruption, economic crime and organised crime has been a serious priority of successive Serbian governments for some time now, with mixed results.  The ongoing privatisation process and a lack of transparency about the links between political parties and the business sector have made the prosecution of economic and political corruption difficult, although some high-profile cases have been made public.  Several important laws were adopted in this respect in 2008, most notably, on 23 October 2008, the Law on the Anti-Corruption Agency, amendments to the law on financing political parties, the law on the criminal liability of the legal entities, and the law on seizure of property/confiscation of property attained through criminal acts.  The draft law on the prevention of money laundering and the financing of terrorism was sent to Parliament in September 2008, and should be adopted soon.  The Law on Public Procurement, which was adopted on 22 December 2008, should provide stronger financial discipline for the State institutions.  The adoption by Parliament of the Rules of Procedure for the State Auditing Institution, on 23 January 2009, should also now allow for stricter control over public expenditures.  
Nevertheless, corruption and economic crime remain a major issue for public policy and a more consistent track record of prevention and suppression of corruption is needed.   Strengthening of the State bodies charged with prevention, investigation and repression of corruption and economic crime, such as the Financial Intelligence Unit, Ministry of Justice, Ministry of Finance, Ministry of Interior, and the relevant prosecutors’ offices, will be necessary if there is to be a chance for success.  The Transparency International Corruption Perception Index for 2008 put Serbia in 85th place, which represents a decline from its 79th place in 2007. The GRECO joint first and second evaluation rounds compliance report on Serbia, adopted in June 2008, assessed Serbia’s implementation of the recommendations contained in the original evaluation report.  Approximately half of the recommendations were assessed as having been dealt with satisfactorily and the remaining recommendations as partly implemented.  The Serbian authorities informed the Secretariat that they are actively preparing for the third round of GRECO evaluation.  
The third evaluation round visit of Moneyval will take place in May 2009.  The joint EC/CoE Project Against Economic Crime (PACO-Serbia) was completed in 2008 and, as follow-up, a new Joint Programme is being developed with the Serbian authorities on money-laundering.  Serbia is participating in the Regional Joint EC/CoE Programme supporting the network of prosecutors in South East Europe (PROSECO).  The experts of this project have provided expertise on the draft law on mutual legal assistance in criminal matters in order to ensure its compliance with the CoE Convention on Mutual Assistance in Criminal Matters.  

A set of laws on local self-government were adopted in haste in December 2007, in order to meet the deadline set by the Constitution and to be able to call the local and provincial elections in time.  The local elections held on 11 May (second round Vojvodina Assembly 25 May) demonstrated some weaknesses in the laws, in particular the laws on local elections and on local self-government.  The Congress of Local and Regional Authorities in Europe observed the local elections and concluded that they were conducted in line with European standards.  The report of the observation mission also recommended revisions to the law on local elections with a view to full conformity with the European Charter of Local Self-Government, and, in particular, the clarification of the election and the administrative role of the mayor. The recommendations of the Venice Commission on the electoral legislation in Serbia should be implemented also with regard to local and provincial elections.  The legal framework concerning municipal property, its transfer and management, as well as the status of local government staff has not yet been finalised.  
The third Secretariat report (SG/Inf (2008) 3) pointed out the difficulties faced by minority language communities which risk losing public media access with the privatisation of local public media.  In 2008, this process was suspended due to uncertainty about the status of the relevant property under the different laws. The Joint EC/CoE Programme on strengthening local self government in Serbia was completed at the end of 2008, and a follow-up Joint Programme is being planned for 2009-2011, with the continued constructive co-operation of the Serbian authorities in this field. The CoE remains ready to provide expert comments on the existing legislation or draft legislation, notably in relation to the European Charter of Local Self-Government which entered into force in Serbia in January 2008. 
On 15 October 2008, the Vojvodina Assembly adopted a new Statute for the Autonomous Province which would increase the legislative and budgetary powers of the Province.  The Statute, and its  necessary accompanying law on competences of the Autonomous Province of Vojvodina, have not yet been adopted by the Serbian Government or endorsed by the Serbian Parliament, and so cannot yet come into force. The setting up of an office of Vojvodina in Brussels, in order to foster the region’s relations with the EC and with other European regions, has elicited controversy amongst the political parties, illustrating that fears of separatism in Vojvodina still remain in some quarters.
Human rights

During the 2008 parliamentary election cycle, the Constitutional Court invalidated an earlier decision of the Republic Electoral Commission (REC) which had allowed representatives of national minorities to register an electoral list with a lower number of signatures than other parties.  The REC’s decision had, in fact, brought the practice of list registration into line with the legal threshold established for national minority lists to win electoral mandates.  Following the Constitutional Court’s decision, national minority parties found themselves with very little time to meet the same requirement for signatures as all other, more nation-wide, parties.  Some parties simply did not manage to do this, while others were assisted by the rapid mobilisation of some sectors of civil society and political parties to “donate” or collect signatures on their behalf.  The 11 May parliamentary elections resulted in the election of 12 representatives of national minority parties and the formation of a national minority caucus.  Whereas the Constitutional Court decision was entirely correct in its interpretation of the Constitution and the law, the intention of the legislator – to provide specific conditions to promote electoral participation of representatives of national minorities – was clearly undermined in the 2008 electoral cycle and will require legislative amendments to rectify the situation before the next elections.

The new Government of Serbia includes a Ministry for Human and Minority Rights, which took over the competences of the former Agency for Human and Minority Rights.  The Parliament appointed four Deputy Ombudspersons on 7 October 2008.  In 2008, the Ombudsperson dealt with 4000 contacts from citizens and 850 formal complaints.  The majority of complaints concerned delays with, or outcomes of, judicial and administrative proceedings and access to rights, notably for children.  The Ombudsperson, Mr Sasa Jankovic, informed the Secretariat that 11 municipal assemblies have so far appointed local ombudspersons, which he hopes will improve accessibility for the more rural areas of the country.  The Parliament is currently considering the Government’s proposed draft law on the Protection of Children’s rights which includes the creation of a new Ombudsperson for Children.  This proposal is opposed by the Ombudsperson as a wasteful duplication, or even dilution, of efforts as one of the Deputy Ombudspersons has the specific mandate for children.
In March 2008, Serbia submitted the State Report to the Framework Convention for the Protection of National Minorities and the Advisory Committee visited Serbia in November 2008.  The Expert Committee of the European Charter for Regional or Minority Languages adopted its evaluation report on Serbia’s implementation of the Charter in September 2008, following its visit in February 2008.  The Human Rights Commissioner of the Council of Europe visited Serbia in October 2008, and his report was published in early March 2009.  Serbia is currently holding the presidency of the Decade of Roma Inclusion, from July 2008 to July 2009.  The Deputy Prime Minister, Mr Bozidar Djelic, is the National Co-ordinator and the Ministry of Human and Minority Rights is providing the Secretariat for the Presidency. Roma in Serbia remain, however, subject to discrimination, poverty and marginalisation with little access to education, employment or health care.  The Secretariat was informed that a draft law on recognition of civil status is being prepared with the intention to solve the difficulties experienced by many Roma, especially Roma IDPs from Kosovo, to get identity documents and thus full access to social, educational and economic rights.   Increased co-ordination of Serbia’s significant international and national efforts (strategies, action plans, funds, etc.) with the relevant local authorities and non-governmental associations could help to improve the real reach of these efforts in practice.
There have been no substantial developments in relation to the commitment to “inform the people of Serbia about the crimes committed by the regime of Slobodan Milošević, not only against the other peoples of the region but also against the Serbs”.  It is hoped that this may be one of the areas in which the new Ministry for Human and Minority Rights may be active.   

Domestic legislation

A law on Personal Data Protection was adopted on 23 October 2008, and the deposit of the instrument of ratification of the Additional Protocol to the Convention for the Protection of Individuals with regards to Automatic Processing of Personal Data, regarding supervisory authorities and transborder data flows, took place on 8 December 2008.  This law provides for a Commissioner for the protection of personal data. Mr Rodoljub Sabic, already the Commissioner for Access to Information of Public Importance, was also appointed to this position.  Without the allocation of appropriate personnel and resources this new appointment could potentially very seriously undermine the capacity of the Commissioner and his small team to effectively implement either of these tasks.  Mr Sabic continues to call for adequate means, most importantly in human resources, to effectively implement this new mandate and has proposed the establishment of a new agency to oversee the implementation of the new Law on Personal Data Protection.  In a gross violation, only two months after the adoption of the law, a list of some 170 000 persons, with full names, official identification numbers and other personal information was allegedly supplied by the Privatisation Agency to the daily newspaper Politika – which published the full list between 23 and 28 December 2008.

On 30 December 2008, Parliament adopted the law on amendments to the Criminal Procedure Code which postpones once again the implementation of the new Criminal Procedure Code.  It shall now enter into force on 31 December 2010.

The draft law on associations, a key accession commitment which has been in preparation for several years and which had received input from CoE, was put into parliamentary procedure in autumn 2008. On 19 December, the draft law was withdrawn, for the third time, from the Parliament’s agenda.  The Speaker of Parliament indicated that the draft law would be returned to the agenda in January 2009, but this has not been done yet.  

A draft law on political parties has been submitted to the Parliament by the Government which would impose stricter conditions for registration of political parties, requiring 5 000 signatures of adult citizens every eight years in order to register and to prove the continued activity of the party.  There are exceptions to these rules for parties representing national minorities, which would require signatures from either 500 or 1 000 citizens (depending on whether the national minority population is more or less than 50 000), and for a party having at least one elected member of Parliament, it will not have to renew the signatures every eight years.  

Laws on conscientious objection and alternative military service, which are specific accession commitments, have been drafted and open for public debate.  The Ministry of Defence has expressed general willingness to consult with CoE experts and other international organisations, however no specific request has yet been received.

IV. Other issues raised during the monitoring mission

Independent institutions and oversight bodies:

Many independent bodies, called for by international agreements or conventions, by the Serbian Constitution or by Serbian law, have been set up over the past few years.  Few, however, if any, are functioning at full capacity.  Concerns have been expressed to the Secretariat that the international community’s focus on adopting laws allows the Government to neglect the genuine implementation of these laws, leaving institutions unable to meet their obligations and without the Government being held accountable for measurable results.  Improvements can be expected from the new legislation – but there is no real track record of success yet.  Key institutions, such as the Ombudsperson, the Commissioner for Access to Information of Public Importance and Personal Data Protection, the State Audit Institution, the Anti-Corruption Commission, the Conflict of Interests Committee and the Anti-Monopoly Commission, are persistently understaffed and under resourced.  These institutions, meant to be accessible to the public and the cornerstones of a transparent and accountable public administration, are often victims of their own success and, finally, unable to fulfil their mission without adequate staff, equipment or premises.  The Anti-Corruption Commission, which was established in 2001, serves an advisory function to the government, but has nevertheless been instrumental in exposing several cases of corruption and in increasing public awareness about corruption and about international obligations.  The new law on the Anti-Corruption Agency is an important one and was called for by the EU, however the new Agency will only become operational in 2010.  It will be important to ensure that the Conflict of Interests Committee and the Anti-Corruption Commission remain fully operational until the new Agency enters into its mandate, thus avoiding a serious accountability gap.  The continuing weakness of the State Audit Institution is particularly troubling.  Even if the new law on public procurement aims to improve oversight of public expenditure, without a strong, independent State Audit Commission these efforts will lack credibility.    

National minorities:

Several important issues concerning this sector have been left uncompleted for a few years now, and should be urgent priorities for the new Ministry.  Firstly, a comprehensive law on non-discrimination is still needed. The CoE provided expertise on one of the earlier drafts. The draft law to be submitted to the Parliament should contain clear and enforceable definitions of what types of behaviour would constitute discrimination, provide for procedures to sanction such behaviour and ensure clarity for judges applying the legislation. The government adopted the draft law on non-discrimination on 19 February. The draft law was removed from Parliamentary procedure on 4 March, apparently under pressure from Churches. Following strong reactions from NGOs, the Minister for Labour and Social Affairs and international organisations; the draft law was subsequently returned to the Parliament, essentially unchanged, for adoption under urgent procedure.
Secondly, the national minority councils have not been functioning adequately, or in some cases at all, to act as mode of representation and of self-governance for the national minority communities.  The State level Council of the National Minorities has not even met for several years.  In order to revitalise this system, the law on the election and competences of the national minority councils should be adopted as soon as possible taking into account the recommendations and advice of the experts of the CoE, in particular of the Framework Convention for the Protection of National Minorities and the European Charter for Regional and Minority Languages.

The electoral participation of political parties representing national minorities is generally good, however the means of ensuring their effective representation within elected bodies (Parliament, provincial and municipal structures) is not yet fully established.  Improvements are still needed in the representation of minorities in public employment, and the accessibility of public administration to linguistic minorities.  The law on use of languages and the law on alphabets leave some issues unresolved, such as the spelling of family names on official documentation or which services should be available in the languages of national minorities.  While education in minority languages is being improved, there remains a risk that a kind of educational, linguistic ghettoisation could maintain inequalities of access to higher education and employment into the future.  

Rights and protection of vulnerable groups:

Some groups or individuals, such as lesbian, gay, bisexual or transgender (LGBT) persons, religious minorities, human rights activists, some media and journalists remain highly unpopular and therefore additionally vulnerable.  Religious minorities continue to face public intimidation, discrimination, vandalism and violence. The Secretariat was informed that whereas the protection of LGBT demonstrators has been improved noticeably during public events, they are subject to abuse immediately after the police depart.  All publicly known LGBT activists have experienced harassment, intimidation, threats and/or violence. The current Government has publicly denounced these types of incidents much more than had been the case in the past, but there are still only very few prosecutions of perpetrators, which leave a sense of impunity.  There are no specific provisions in the criminal code for hate speech or hate crimes and there has been very little use made of those existing provisions which provide enhanced penalties for hate-motivated crimes.  The first ECRI report on Serbia, published in April 2008, urged improved prosecution of perpetrators of racist and anti-Semitic acts and improved training on racial discrimination for the judiciary, police, border police as well as increased diversity in public administration.  
The Ministry of Religion, in spite of the repeated expressions of concern by the OSCE, the EC, the US State Department, and various bodies of the CoE, including the Human Rights Commissioner, PACE and Venice Commission, as well as many international and domestic human rights organisations, that Articles 18 and 19 are discriminatory, continues to refuse to consider reform of the Law on Churches and Religious Communities.  In 2008, there has been no improvement in the ability of non-traditional religious communities to register under the law.
The disputes and divisions within the Islamic community, linked to similar political divisions and, at the very least, exacerbated by Belgrade, show no signs of abatement.  There are, in fact, currently de facto three indigenous Islamic communities in Serbia:  one which looks to Sarajevo for inspiration, one which is led from Belgrade and one which is Albanian.  By insisting that there is only one registered or recognised Islamic community, the Ministry of Religion not only does not play an effective mediating role to solve their disputes, it encourages rivalry over the benefits of gaining control of the one “official” Islamic community.  It is not clear in which way the Ministry of Religion is fostering or promoting the enjoyment, by individuals or by communities, of the constitutional right to freedom of religion and belief in any of these situations.
Situation in South Serbia

The Secretariat delegation travelled to Bujanovac and met with representatives of local communities, political leaders and mayors. Although some disappointment was expressed with the results of the Co-ordination Body of Serbia for the Municipalities of Presevo, Bujanovac and Medvedja over the past several years, there was an equal measure of enthusiasm and expectations for the future work of this Body with Minister Markovic as Chairman.  There was clear appreciation in the region for Minister Markovic’s several visits to the area and hope for a renewed constructive dialogue over the functioning of the Co-ordination Body. All the interlocutors agreed that there has been visible progress in the ethnic representivity of the local police forces and some progress, if not yet sufficient, in the representivity of the local judiciary and hope for continued improvements in the primary and secondary schooling in Albanian language.  Our interlocutors were also satisfied that the potential crisis over the Government’s decision not to recognise university diplomas from Kosovo, has been overcome with the decision to continue to recognise diplomas from Kosovo with an UNMIK seal.  This solution, while avoiding problems for past or recent graduates, and for their employers, is clearly only temporary as future graduates will not have these seals.  The need for a comprehensive, long-term, solution to the lack of opportunity in South Serbia for higher education, particularly in the Albanian language, was acknowledged by all.  Minister Markovic informed the Secretariat that in collaboration with the Ministry of Education and several Universities, branch faculties would be established very quickly to provide higher education opportunities in Albanian.  The first to open should have been, in 2008, a branch of the University of Nis, faculties of economics and law, in Medvedja, to be followed in 2009 by some other branches in Bujanovac and Presevo.  The Secretariat has had no news of concrete developments in this area, but was nevertheless concerned by two elements of these proposals.  First, the only certainty seemed to be for the branch in Medvedja, which is not only far away from Presevo and Bujanovac, but is also a Serb-majority municipality and so would not go far towards solving the educational problems of ethnic Albanians.  Second, it is still important that these branches do not contribute to reinforcing any kind of segregation of the Albanian community from the wider community of citizens of Serbia.     
All the interlocutors were particularly relieved and reassured by the mostly peaceful manner in which the population reacted to Kosovo’s UDI and the lack of wider consequences for the region, in terms of displaced persons or spillover violence.  The impact of Kosovo’s UDI has been mostly felt on the economy as neither goods nor persons can cross to or from Kosovo as easily as before. This has limited even further the potential market for products from South Serbia, especially fresh produce such as milk, because Kosovo had always been an easier market to access by geography and by infrastructure, with the central Serbian market taking longer to access by train or road.  All the mayors agreed that fulfilment of the decentralisation process and economic investments in the region were their most important expectations from Belgrade in order to maintain the stability of the region and to retain the younger population.
In December 2008 and January 2009, the environment, which in November seemed ripe for progress, deteriorated somewhat.  Minister Markovic expressed publicly at the end of the year a loss of patience over the non-establishment of the Albanian National Council and the continued refusal of the Albanian mayors to join the Co-ordination Body.  The Minister’s rhetoric seemed to imply that Belgrade has already promised enough while the local Albanian leaders seem to insist on seeing actual results before conceding their only bargaining chip, non-participation.  The environment for constructive dialogue declined even further following the arrest, on 26 December, of 10 former KLA members accused of participating in war crimes against Kovoso Serb civilians in Gnjilane in 1999.  The Gendarme’s arrest operation was perceived as heavy-handed and intimidating by the local Albanian population and triggered protests.  In addition, earlier optimism about the constitution of a multi-ethnic municipal government in Bujanovac was deflated when the ethnic Serb representatives finally quit the municipal assembly in January in protest over the wholly ethnic Albanian leadership of the local government structures.  Constructive dialogue is obviously needed to ensure that the benefits of Serbian citizenship are felt equally by all ethnic groups in South Serbia.  Unfortunately, the possibility for constructive dialogue continues to be undermined by an atmosphere of mutual mistrust which remains to be overcome, by both sides, if any of the fundamental problems of South Serbia: poverty, underdevelopment, insecurity, ethnic segregation,  are to be solved.
V. Conclusions and Recommendations

2008 was a year of many challenges and achievements for the Serbian authorities and the holding of elections at all levels mid year has significantly reduced the amount of time available for providing results.  It is true that some of the conclusions and recommendations from the 3rd report still bear repeating in the 4th report, however, the clear progress made in relations with the European Union, the transfer to the Hague of Radovan Karadzic and the restrained handling of the developments in Kosovo were all powerful demonstrations of the underlying strength of Serbia’s institutions and its democracy. After several years of political uncertainty, multiple elections and changes of government, Serbia should now be entering a period of sustained political stability.  This could, and should, provide an opportunity to consolidate democratic institutions, the rule of law and human rights.  It is important now for Serbia to convincingly demonstrate progress in the implementation of its new laws, institutional mandates and international commitments.

Apart from the noticeable exception of full co-operation with ICTY and the handover of the remaining indictees, Serbia has very nearly fulfilled all of the formal, quantifiable, commitments it took upon accession to CoE.  Several commitments refer to longer term reform processes which are underway and would be better suited to a dialogue-based observation with a regular stocktaking by the Committee of Ministers.  Implementation of newly adopted legislation or national strategies should be monitored in order to assist Serbian authorities to develop a track record of sustainable results of the reforms. Specific areas for this could include reform of the judiciary, fight against corruption, economic and organised crime, domestic prosecution of war crimes and crimes against humanity, creating an improved climate of tolerance towards vulnerable minority groups (LGBT, religious minorities) and human rights defenders (NGOs, journalists), support for and functioning of independent institutions, as well as with regional and ethnic reconciliation efforts.

Recommendations concerning accession commitments:

1. Ensure full co-operation with the ICTY, including the arrest and transfer of the two remaining fugitives from justice;
2. Sign and ratify the Madrid Convention and ratify the European Social Charter-Revised;

3. Adopt, in the shortest possible delay, a comprehensive law prohibiting discrimination which is fully compatible with CoE standards and taking into account CoE expertise;

4. Adopt the law on associations and the law on the election and competences of the national minority councils, taking account of CoE expertise;

5. Ensure that the implementation of the new laws on the judiciary is fully in line with CoE standards and the relevant opinions of the Venice Commission;

Recommendations concerning longer-term reform processes:

6. Ensure that the procedure for re-appointment/recruitment of judges is based on objective and appropriate criteria, carried out in a transparent and independent manner which allows for adequate recourse;
7. Ensure, as a matter of urgency, that the State Audit Institution, the Commissioner for Access to information of public importance/data protection, the Anti-Corruption Agency and the Ombudsperson are staffed and resourced in a manner adequate to the effective implementation of their tasks;
8. Adopt new Rules of Procedure for the Parliament to improve efficiency and improve the image and credibility of the legislative branch with the citizens;
9. Revise the relevant laws or provisions of the Constitution concerning elections, distribution of mandates and imperative mandates, in accordance with the recommendations of the Venice Commission.
VI. Decisions
1052nd meeting – 25 March 2009

Item 2.1bis a

Current political questions

a. 
Activities for the development and consolidation of democratic stability

Decisions
The Deputies 

[…]
Concerning Serbia

In the light of the fourth report concerning compliance by Serbia with its obligations and commitments and the implementation of the post-accession co-operation programme (document SG/Inf(2009)3):

2.
welcomed the positive developments which have taken place since the third report, in particular the arrest and transfer to the Hague in July 2008 of Radovan Karadžic, accused of war crimes by the International Criminal Tribunal for the former Yugoslavia (ICTY); 

3.
recognised the readiness of the Serbian authorities to fulfil the remaining commitments and called upon them to secure full implementation of those remaining commitments as soon as possible, in particular:

-
ensure full co-operation with the ICTY, including the arrest and transfer of the two remaining fugitives from justice;

-
sign and ratify the European Outline Convention on Transfrontier Co-operation between Territorial Communities or Authorities (Madrid Convention) and the Protocols thereto, while in the meantime applying their fundamental principles, and ratify the revised European Social Charter;

-
adopt, as soon as possible, and ensure full implementation of the following legislative texts:

i.
a global law prohibiting discrimination which is fully compatible with Council of Europe standards and takes into account Council of Europe expertise;

ii. 
a legislation on citizens’ associations and non-governmental organisations which is consistent with the relevant European standards;

iii. 
the law on the election and competences of the national minority councils, taking account of Council of Europe expertise;

-
ensure that the implementation of the new legislation relating to the judiciary was fully in line with Council of Europe standards and the relevant opinions of the Venice Commission and that the procedure for re-appointment/recruitment of judges is based on objective and appropriate criteria, carried out in a transparent and independent manner which allows for adequate recourse;

4.
invited the Serbian authorities to follow up the recommendations contained in the fourth report, and, in particular, to make the best possible use of Council of Europe expertise and assistance for relevant draft legislation;

5.
moreover invited the Serbian authorities to pursue work on enacting regulations concerning the prison system, war crimes and torture, so as to ensure prosecution for crimes not prosecuted by the ICTY as well as to prevent ill-treatment in the context of police operations.
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Agenda

Friday, 7 November 

08h300-09h15
Breakfast briefing with Ambassador Constantin Yerocostopoulos, SRSG and Ms. Nadia Cuk, Deputy SRSG
09h30-11h00

Round table discussion with NGOs 



Mr. Vladimir Ilic, CDCS




Mr. Boris Milicevic, Gay/Straight Alliance




Mr. Milan Djuric, Gayten




Ms. Sonja Biserko, Helsinki Committee for Human Rights




Mr. Petar Antic and Ms. Andrea Colak, Minority Rights Center




Ms.Vesna Petrovic, Belgrade Center for Human Rights

Mr. Dragan Popovic, YIHR

11h15-13h00

Round table discussion on anti-corruption 




Ms. Verica Barac, President, Anti-Corruption Council

Mr. Rodoljub Sabic, Commissioner for Access to Information of Public Importance

Mr. Vladimir Goati, President, Transparency International Serbia

12h30-13h30
Meeting with Mr. Bozidar Djelic, Deputy Prime Minister and Minister of Science and Technological Development, Ms. Ksenija Milivojevic and Ms. Zorana Vlatkovic, Advisers

14h00-14h45
Meeting with Mr. Borislav Stefanovic, Chief of Cabinet and Political Director, Ministry of Foreign Affairs

15h45-16h30
Meeting with Mr. Aleksandar Radovanovic, Adviser to the Prime Minister
17h0017h45
Meeting with Mr. Oliver Ivanovic, State Secretary, Ministry for Kosovo and Metohija

Saturday, 8 November

06h00-10h00

Departure to Bujanovac 

10h30-11h00

Briefing with OSCE Office in South Serbia
11h00-12h00

Meeting with Mr. Riza Halimi, MP

12h00-12h40

Meeting with Mr. Stojanca Arsic, Head of City Assembly Caucus 

12h40-13h20
Meeting with Mr. Skender Destani, Head of the party Democratic Union of the Valley 

13h30-15h00
Meeting with Mr. Shaip Kamberi - Mayor of Bujanovac, Mr. Nader Sadiku - Mayor of Presevo and Mr. Slobodan Draskovic - Mayor of Medvedja

15h00-19h00

Departure from Bujanovac to Belgrade

Sunday, 9 November

11h00-13h00
Meeting with Ms. Dragana Boljevic, Ms. Spomenka Zaric and Mr. Omer Hadziomerovic from Association of Judges and Mr. Goran Ilic, Mr. Zlatko Sulovic and Ms. Branislava Vuckovic from Association of Prosecutors

Monday, 10 November 

09h00-09h45

Meeting with Mr. Bogoljub Sijakovic, Minister of Religion

10h00-10h45

Meeting with Mr Slobodan Homen, State Secretary, Ministry of Justice

11h00-11h45
Meeting with Mr. Milan Markovic, Minister of Public Administration and Local Self-Government

12h00-12h45

Meeting with Mr.Jovan Ratkovic Advisor to the President 

13h00-14h30
Working lunch with Mr. Marko Karadzic, State Secretary, Ministry of Human and Minority Rights

15h00-15h45
Meeting with Ms. Vida Petrovic-Skero, President of the Supreme Court

16h00-16h45

Meeting with Ms. Bosa Nenadic, President of the Constitutional Court

20h00-22h00

Dinner with Ambassadors and Heads of Offices




EC Delegation, Ambassador Josep Lloveras 

OSCE Mission to Serbia, Ambassador Hans Ola Urstad

French Embassy, Mr. Michel Charbonnier, Deputy Head of Mission

Swedish Embassy, Mr. Bjorn Linderfalk, Deputy Head of Mission

UNHCR, Mr. Lennart Kotsalainen, Representative




ICTY, Mr. Deyan Mihov, Head of Office

Tuesday, 11 November

09h00-09h45

Meeting with Mr. Sasa Jankovic, Ombudsman

10h00-10h45
Meeting with Mr. Rasim Ljajic, Minister of Labour and Social Policy and President of National Council for Cooperation with the ICTY

11h00-11h45
Meeting with Mr. Dragan Markovic, State Secretary, Ministry of Interior

12h00-12h45
Meeting with Ms. Slavica Djukic-Dejanovic, Speaker of the Parliament

12h55-13h40
Meeting with Members of the delegation of the Serbian Parliament to PACE

Executive Summary





After several years of political uncertainty, multiple elections and changes of government, Serbia should now be entering a period of sustained political stability.  This could, and should, provide an opportunity to consolidate democratic institutions, the rule of law and human rights.  It is important now for Serbia to convincingly demonstrate progress in the implementation of its new laws, institutional mandates and international commitments.





Serbia has very nearly fulfilled all of the formal, quantifiable, commitments it took upon accession to the Council of Europe.  The most serious exception is the full co-operation with ICTY and the handover of the remaining indictees.  There are also two conventions and two pieces of legislation still outstanding, but these are currently in the process of adoption. Some of the most important commitments refer to longer term reform processes, which have begun and would be better suited to a dialogue-based observation with a regular stocktaking by the Committee of Ministers.





Implementation of newly adopted legislation or national strategies should be monitored in order to assist the Serbian authorities to develop a track record of sustainable results of the reforms. Specific areas for this could include reform of the judiciary, fight against corruption and organised crime, domestic prosecution of war crimes and crimes against humanity, creating an improved climate of tolerance towards vulnerable minority groups (LGBT, religious minorities) and human rights defenders (NGOs, journalists), support for and functioning of independent institutions, as well as with regional and ethnic reconciliation efforts. 








� This report follows a series of 10 reports concerning the State Union of Serbia and Montenegro and three reports concerning the Republic of Serbia between 2003 and 2008.


� All reference to Kosovo, whether to the territory, institutions or population, in this text shall be understood in full compliance with United Nations Security Council Resolution 1244 and without prejudice to the status of Kosovo. 





� See footnote 2.
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